
ACQUISITION AGREEMENT

among

XYZ COMPANY LLC,

Seller,

and

__________________,

Buyer

September __, 2004

ACQUISITION AGREEMENT

This ACQUISITION AGREEMENT (this “Agreement”), dated as of this ___ day of September, 2004, is made by and among XYZ Company LLC, a Delaware limited liability company (the “Seller”), and [_______], a [___________] (the “Buyer”).

RECITALS:

WHEREAS, Seller owns all of the outstanding membership interests in XYZ Company LLC, a Delaware limited liability company (the “Management Company”), and XYZ Company LLC, a Delaware limited liability company (the “Investment Company”), and collectively with the Management Company, the (“Partners”);

WHEREAS, the Partners own all of the partnership interests in XYZ Company LP, a New Jersey limited partnership (the “Project Company”);

WHEREAS, the Project Company owns and operates the electric generation facility known as the XYZ Facility (the “Project”);

WHEREAS, the Investment Company owns all of the outstanding membership interests in XYZ Company LLC, a Delaware limited liability company (the “Power Marketer”); and

WHEREAS, Buyer desires to purchase from Seller all of the membership interests in the Management Company and the Investment Company.

NOW THEREFORE, in consideration of the mutual covenants contained herein and of other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, agree as follows:

ARTICLE I 
DEFINITIONS

Section 1.1 Definitions.  The terms defined in this Section 1.1, whenever used herein, shall have the following meanings for all purposes of this Agreement:

“Accounts Payable” shall mean valid obligations arising from current purchases of goods or services made in the ordinary course of business, that conform with GAAP consistently applied based upon Seller’s past practices and excluding intercompany accounts, as of the Closing Date.

“Accounts Receivable” shall mean valid obligations arising from current sales of goods or services made in the ordinary course of business, that conform with GAAP consistently applied based upon Seller’s past practices and excluding intercompany accounts, as of the Closing Date.

“Acquired Companies” shall mean, collectively, the Management Company, the Investment Company, the Project Company and the Power Marketer.  Each such entity may individually be referred to as an “Acquired Company.”

“Affiliate” shall mean, with respect to any Person, any other Person controlling, controlled by or under common control with such Person.  For purposes of this definition and this Agreement, the term “control” (and correlative terms) means the power, whether by contract, equity ownership or otherwise, to direct the policies or management of a Person.

“Applicable Contract” shall mean any Contract (a) under which any Acquired Company has or may acquire any rights, (b) under which any Acquired Company has or may become subject to any obligation or liability or (c) by which any Acquired Company or any of the assets owned or used by it is or may become bound.

“Business Day” means any day other than a Saturday, a Sunday or a day on which banks in the city of Dallas, Texas are authorized or required to close.

“Closing Date Payment” shall mean an amount equal to (a) $[____________], plus (b) the Positive Estimated Working Capital Adjustment, if any, minus (c) the Negative Estimated Working Capital Adjustment, if any, minus (d) the Escrow Amount.

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Confidentiality Agreement” shall mean [______________________].

“Contract” shall mean any agreement, contract, obligation, promise or undertaking that is legally binding.

“Damages” shall mean any cash, out-of-pocket liabilities, costs or expenses (including reasonable attorneys’ fees), judgments, fines, losses, claims, damages and amounts paid in settlement, except to the extent caused by the gross negligence, bad faith, willful misconduct or fraud of an Indemnified Party.

“Deposit Escrow Agreement” shall mean the deposit escrow agreement among Seller, Buyer and Escrow Agent, substantially in the form attached hereto as Exhibit B.

“Encumbrance” shall mean any lien, encumbrance, security interest, charge, mortgage, option, pledge or restriction on use or transfer of any nature whatsoever (except for encumbrances pursuant to any Permits).

“Environment” shall mean soil, land surface or subsurface strata, surface waters (including navigable waters, ocean waters, streams, ponds, drainage basins, and wetlands), ground waters, drinking water supply, stream sediments, ambient air (including indoor air), plant and animal life and any other environmental medium or natural resource.

“Environmental Claim” shall mean any pending claim, action, demand, order or written notice by or on behalf of, any Governmental Entity or other Person alleging potential liability based on any Environmental Law or environmental Permit.

“Environmental Law” shall mean all applicable Legal Requirements and rules of common law pertaining to the Environment and public or employee health and safety including the Comprehensive Environmental Response Compensation and Liability Act (42 U.S.C. § 9601 et seq.), the Emergency Planning and Community Right to Know Act and the Superfund Amendments and Reauthorization Act of 1986, the Resource Conservation and Recovery Act, the Hazardous and Solid Waste Amendments Act of 1984, the Clean Air Act, the Clean Water Act, the Toxic Substances Control Act, the Safe Drinking Water Act, the Occupational Safety and Health Act of 1970, the Oil Pollution Act of 1990, the Hazardous Materials Transportation Act, and any similar or analogous statutes, regulations and decisional law of any Governmental Entity, as each of the foregoing may be amended and in effect on or prior to the Closing.

“Environmental Site Assessment” shall mean [Insert Updated ESA].

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.

“Escrow Agent” means XYZ Bank or its permitted successors or assigns.

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.

“FERC” shall mean the Federal Energy Regulatory Commission, or any successor agency.

“GAAP” shall mean United States generally accepted accounting principles as in effect on the date or for the period with respect to which such principles are applied.

“Hazardous Materials” shall mean any waste, wastewater, air emission or other substance that is regulated, listed, defined, designated or classified as, or otherwise determined to be, hazardous, radioactive or toxic under or pursuant to any applicable Environmental Law, including any admixture or solution thereof, and specifically including petroleum and all derivatives thereof and asbestos or asbestos-containing materials.

“Inventory” shall mean all inventories of the Acquired Companies wherever located.

“Knowledge” shall mean, with respect to any Person, the actual knowledge of an officer, director, manager, member or partner of such Person, without further inquiry or investigation.

“Legal Requirement” shall mean any Federal, state, local, municipal or other administrative order, constitution, law, ordinance, principle of common law, regulation, statute or treaty.

“Material Adverse Effect” shall mean a material adverse effect on the (i) financial condition or operations of the Acquired Companies, taken as a whole or (ii) the ability of Seller to perform its obligations under this Agreement, excluding any effect related to or resulting from (a) any event affecting the United States or global economy or capital or financial markets generally, (b) any change in conditions in the industries in which the Acquired Companies or their customers conduct business, (c) any change in any Legal Requirement or in the authoritative interpretations thereof or in regulatory guidance related thereto, (d) any earthquake or similar catastrophe, or acts of war, sabotage, terrorism, military action or any escalation or worsening thereof or (e) this Agreement, the announcement thereof and/or the transactions contemplated hereby.

“Operating Companies” shall mean collectively the Project Company and the Power Marketer.  Each such entity may individually be referred to as an “Operating Company.”

“Order” shall mean any award, decision, injunction, judgment, order, ruling, subpoena or verdict entered, issued, made or rendered by any Governmental Entity or by any arbitrator.

“Permitted Encumbrance” shall mean any of the following:  (i) any liens for taxes and assessments not yet delinquent or, if delinquent, that are being contested in good faith and for which the Project Company or the Power Marketer is responsible hereunder; (ii) any obligations or duties reserved to or vested in any Governmental Entity to regulate any Project asset, the Project Company or the Power Marketer in any manner; (iii) the terms and conditions of any Contract, to the extent that the terms thereof may be interpreted as an Encumbrance on any Project asset; (iv) all immaterial rights to consent by, required notices to, filings with or other actions by, any Governmental Entity in connection with the transaction contemplated by this agreement to the extent such consents are customarily obtained after Closing; (v) any required material third-party consents to assignment and similar agreements and obligations with respect to which, prior to the Closing:  (A) waivers or consents have been obtained from the appropriate party, or (B) the applicable period of time for asserting such rights has expired without any exercise of such rights, (vi) easements, rights-of-way, servitudes, permits, surface leases and other rights with respect to surface obligations, including (without limitation):  pipelines, grazing, canals, ditches, reservoirs, or the like, conditions, covenants or other restrictions, and easements of or for streets, alleys highways, pipelines, telephone lines, power lines, railways, and any other easements and rights-of-way on, over or in respect of any of the Project assets that are not reasonably expected to have a Material Adverse Effect; and (vii) materialmen’s, mechanics’, repairmen’s, employees’, contractors’, operators’, tax and other similar liens or charges arising in the ordinary course of business incidental to construction, maintenance or operation of any of the Project assets:  (A) if they have not been filed pursuant to applicable Legal Requirements, (B) if filed, they have not yet become due and payable, or payment is being withheld as provided by applicable Legal Requirements, or (C) if their validity is being contested in good faith in the ordinary course of business by appropriate action and for which the Project Company or the Power Marketer are responsible hereunder.

“Person” shall mean any individual, partnership, joint-stock company, joint venture, corporation, limited liability company, trust, unincorporated organization or other entity or a Governmental Entity or political subdivision thereof.

“PUHCA” shall mean the Public Utility Holding Company Act of 1935, as amended.

“Securities Act” shall mean the Securities Act of 1933, as amended.

“Seller’s Disclosure Schedule” shall mean the disclosure schedule delivered by Seller to Buyer concurrently with the execution and delivery of this Agreement.  Disclosure of any fact or item in the Seller’s Disclosure Schedule referenced by a particular paragraph or section in this Agreement shall, should the existence of the fact or item or its contents be relevant to any other paragraph or section in this Agreement, be deemed to be disclosed with respect to such other paragraph or section whether or not a specific cross-reference appears.

“Subsidiary” shall mean, with respect to any Person:

(a) any corporation, association or other business entity of which more than 50% of the total voting power of shares of capital stock entitled (without regard to the occurrence of any contingency) to vote in the election of directors, managers or trustees thereof is at the time owned, directly or indirectly, by such Person; and

(b) any other entity (other than a corporation), including a partnership, joint venture or limited liability company, in which the specified Person, one or more Subsidiaries thereof or the specified Person and one or more Subsidiaries thereof, directly or indirectly, at the date of determination thereof, has or have at least a majority of the voting stock or other ownership interests of such entity.

Notwithstanding anything contrary in this Agreement, for purposes of this Agreement the Project Company shall be deemed a Subsidiary of each of the Investment Company and the Management Company.

“Tax Claims” shall mean any claims, actions, causes of action, liabilities, losses, damages, deficiencies, judgments, settlements, costs and expenses whatsoever (including reasonable out-of-pocket expenses and reasonable attorneys’ fees), whether or not resulting from third party claims, relating to Taxes.

“Taxes” shall mean all income, gross receipts, profits, franchise, single business, sales, use, occupation, property (including in lieu-of-taxes), capital, environmental, employment, severance, excise, workers’ compensation, social security, withholding or similar taxes or other governmental fees or charges of a similar nature, however denominated, imposed by any Federal, state, local or other political subdivision taxing authority, together with any interest, additions or penalties with respect thereto.

“Tax Return” shall mean any return, report, statement, information or other document including any amendment thereto filed or to be filed or required to be filed or supplied to any Federal, state, or local Tax authority or any other Government Entity with respect to Taxes, including, where permitted or required, combined or consolidated returns for any group of entities.

“Transaction Documents” shall mean collectively this Agreement, the Deposit Escrow Agreement and all other documents, instruments and certificates executed in connection with the transactions contemplated by this Agreement.

“Transaction Regulatory Approvals” shall mean (i) the FERC’s approval of Buyer’s and Seller’s application under Section 203 of the Federal Power Act, as amended; and (ii) the State of New Jersey Department of Environmental Protection’s approval under the State of New Jersey Industrial Site Remediation Act.

“Working Capital” shall mean, as of 11:59 p.m. on the date immediately prior to the Closing Date, the sum of all current assets of the Acquired Companies (other than Company Cash) minus the sum of all current liabilities of the Acquired Companies, each as determined on a basis consistent with the Balance Sheet.

Section 1.2 List of Defined Terms.
	Terms
	Defined in Section

	Agreement

	Preamble

	Balance Sheet

	3.3(a)

	Buyer

	Preamble

	Buyer’s Advisors

	7.2

	Buyer’s Surviving Representations

	11.3(a)

	Closing

	2.2(a)

	Closing Date

	2.2(a)

	Closing Date Cash

	2.3

	Company Cash

	2.3

	Cure Period

	11.1(d)

	Escrow Amount

	11.2

	Estimated Working Capital

	2.4(a)

	Examination Notice

	6.1(d)

	Final Working Capital

	2.4(b)

	Governmental Entity

	3.7

	Indemnified Party

	11.4(d)

	Indemnifying Party

	11.4(d)

	Investment Company

	Recitals

	Management Company

	Recitals

	Membership Interest Assignments

	2.2(b)(i)

	Negative Estimated Working Capital Adjustment

	2.4 (a)

	Overlap Period

	6.1(b)

	Overlap Period Taxes

	6.1(b)

	Ownership Interests

	2.1

	Partners

	Recitals

	Permits

	3.10

	Positive Estimated Working Capital Adjustment

	2.4(a)

	Post-Closing Taxes

	6.1(b)

	Post Closing Working Capital Payment

	2.4(c)

	Power Marketer

	Recitals

	Pre-Closing Taxes

	6.1(b)

	Project

	Recitals

	Project Company

	Recitals

	Purchase Price

	2.1

	Referee

	2.4(b)

	Seller

	Preamble

	Seller’s Surviving Representations

	11.3(a)

	Selling Group

	12.2(b)

	Transfer Taxes

	6.1(a)

	Working Capital Statement

	2.4(b)


Section 1.3 References and Titles.  All references in this Agreement to exhibits, schedules, articles, sections, subsections and other subdivisions refer to the corresponding exhibits, schedules, articles, sections, subsections and other subdivisions of this Agreement unless expressly provided otherwise.  Titles appearing at the beginning of any article, section, subsection or other subdivision of this Agreement are for convenience only, do not constitute any part of such article, section, subsection or other subdivision, and shall be disregarded in construing the language contained therein.  The words “this Agreement”, “herein”, “hereby”, “hereunder”, and “hereof” and words of similar import refer to this Agreement as a whole and not to any particular subdivision unless expressly so limited.  The words “this Section”, “this subsection” and words of similar import refer only to the sections or subsections hereof in which such words occur.  The word “including” (in its various forms) means “including without limitation.”  Pronouns in masculine, feminine or neuter genders shall be construed to state and include any other gender, and words, terms and titles (including terms defined herein) in the singular form shall be construed to include the plural and vice versa, unless the context otherwise expressly requires.  Unless the context otherwise requires, all defined terms contained herein shall include the singular and plural and the conjunctive and disjunctive forms of such defined terms.

ARTICLE II 
SALE OF INTERESTS
Section 2.1 Purchase and Sale of the Ownership Interests.  Buyer and Seller hereby agree that upon the terms and subject to the satisfaction or waiver, if permissible, of the conditions set forth herein, Seller shall sell, transfer and deliver to Buyer, and Buyer shall purchase from Seller, free and clear of all Encumbrances, all of the membership interests in the Management Company and the Investment Company (collectively, the “Ownership Interests”) for a purchase price equal to the sum of (a) the Closing Date Payment, plus (b) the Closing Date Cash, if any, plus or minus, as applicable (c) the Post Closing Working Capital Payment and plus (d) the Escrow Amount (the “Purchase Price”).

Section 2.2 Closing.

(a) The closing of the transactions contemplated by this Agreement (the “Closing”) shall occur on the first (1st) day of the first (1st) month following the satisfaction or waiver of the last unsatisfied condition precedent set forth in Articles VIII, IX and X at the offices of XYZ LLP in Dallas, Texas, or at such other time, date or place as the parties may mutually agree (hereinafter referred to as the “Closing Date”).

(b) At the Closing, Seller shall deliver the following to Buyer:

(i) a counterpart of the assignments of membership interest for the Ownership Interests in the form of Exhibits A-1 and A-2 hereto (the “Membership Interest Assignments”), executed by Seller;

(ii) the certificate contemplated by Section 10.3 hereof;

(iii) the resignations described in Section 7.8;

(iv) joint instructions with Buyer to the to the Escrow Agent to deliver the Escrow Amount to Seller; and

(v) all other documents required to be delivered by Seller on or prior to the Closing Date pursuant to this Agreement.

(c) At the Closing, Buyer shall deliver to Seller:

(i) the Closing Date Payment;

(ii) a counterpart of the Membership Interest Assignments, executed by Buyer;

(iii) the certificate contemplated by Section 9.3 hereof;

(iv) a non-foreign affidavit within the meaning of Section 1145(b)(2) of the Code, executed by Buyer;

(v) joint instructions with Seller to the Escrow Agent to deliver the Escrow Amount to Buyer; and

(vi) all other documents required to be delivered by Buyer on or prior to the Closing Date pursuant to this Agreement.

(d) All payments to be made to Seller pursuant to this Section 2.2 shall be made by wire transfer of immediately available funds to such bank account or bank accounts designated by Seller at least one Business Day prior to the Closing Date.

Section 2.3 Pre-Closing Distribution.  Seller shall be entitled to any cash and cash equivalents (including the amount of any uncashed checks payable to any Acquired Company) on hand or in bank accounts or lock boxes of Seller or the Acquired Companies at 11:59 p.m. central time on the date immediately preceding the Closing Date (the “Company Cash”).  Notwithstanding anything to the contrary contained herein, the parties hereby acknowledge and agree that at any time prior to Closing, Seller shall have the right to distribute, or cause to be distributed, all Company Cash to Seller.  If Seller has not received the full amount of the Company Cash prior to Closing, the Purchase Price will be increased by the amount of Company Cash not received by Seller (such amount, if any, the “Closing Date Cash”).

Section 2.4 Post-Closing Adjustment.

(a) No later than one Business Day before the Closing Date, Seller shall deliver to Buyer a good faith written estimate of Working Capital determined as of 11:59 p.m. on the date immediately prior to the Closing Date, itemizing each component thereof (the “Estimated Working Capital”).  The Estimated Working Capital shall reflect (x) the accounting adjustment derived from a physical count of the Inventory of the Acquired Companies jointly conducted by Seller and Buyer not more than two Business Days prior to the Closing Date and (y) the accounting adjustment derived from the books and records of the Acquired Companies that reflects changes in Inventory during the period from the date of such physical count and qualitative inspection to 11:59 p.m. on the date immediately prior to the Closing.  If the Estimated Working Capital exceeds $[______], then the Closing Date Payment shall be increased by such excess amount (the “Positive Estimated Working Capital Adjustment”).  If the Estimated Working Capital is less than $[__________], then the Closing Date Payment shall be decreased by such shortfall (the “Negative Estimated Working Capital Adjustment”).

(b) No later than 30 days after the Closing Date, Seller shall prepare and deliver to Buyer hereto a statement of Working Capital determined as of 11:59 p.m. on the date immediately prior to the Closing Date, itemizing each component thereof (the “Working Capital Statement”). If within ten days following delivery of the Working Capital Statement to Buyer, Buyer has not given Seller written notice of its objection to the Working Capital Statement (such notice must contain a statement describing the basis of such objection), then the Working Capital reflected on the Working Capital Statement shall be deemed final and conclusive and shall be the “Final Working Capital”.  If Buyer gives such written notice of objection within such ten day period, Buyer and Seller shall, during the 10 day period following delivery of such notice to Seller, attempt in good faith to resolve the disputed issues.  If Buyer and Seller are unable to resolve all such disputed issues within such time period, then the issues in dispute will be submitted for resolution to XYZ LLP (it being understood that XYZ LLP was chosen because of representations made that neither Buyer and its Affiliates nor Seller or its Affiliates have a material relationship with XYZ LLP) (the “Referee”).  The Referee shall determine the Final Working Capital within thirty days after the dispute is submitted to it.  If issues in dispute are submitted to the Referee for resolution, (i) each of Buyer and Seller will furnish to the Referee such work papers and other documents and information relating to the disputed issues as the Referee may request and are available to such party (or its independent public accountants) and will be afforded the opportunity to present to the Referee any material relating to the determination of Final Working Capital and to discuss such determination with the Referee; (ii) the determination by the Referee of Final Working Capital, as set forth in a written notice delivered to both parties by the Referee, will be binding and conclusive on the parties hereto; and (iii) Seller and Buyer will each bear one-half of the fees and expenses of the Referee for such determination. Seller’s or the Referee’s (as appropriate) determination of the Final Working Capital shall be final and binding on the parties hereto and shall constitute an arbitral award that is final, binding and unappealable and upon which a judgment may be entered by a court having jurisdiction thereover.

(c) Within 10 days after the Final Working Capital has been finally determined in accordance with Section 2.4(b), (i) if the amount of such Final Working Capital exceeds the Estimated Working Capital, Buyer shall pay to Seller such excess and (ii) if the Final Working Capital is less than the amount of the Estimated Working Capital, Seller shall pay to Buyer such shortfall.  Such amount payable pursuant to this Section 2.4(c) shall be the “Post Closing Working Capital Payment” and shall be payable by wire transfer of immediately available funds to the bank account or accounts designated by the receiving party.

Section 2.5 Earnest Money.  Concurrently with the execution of this Agreement, Buyer shall deposit $[____] with the Escrow Agent to be held in escrow in accordance with the Deposit Escrow Agreement.  At the Closing, Buyer and Seller shall jointly instruct the Escrow Agent in writing to release the Escrow Amount to Seller.

ARTICLE III 
REPRESENTATIONS AND WARRANTIES OF SELLER
RELATING TO THE ACQUIRED COMPANIES

Seller hereby represents and warrants to Buyer as follows:

Section 3.1 Organization, Standing and Power.  Each of the Acquired Companies is duly organized, validly existing and in good standing under the laws of the jurisdiction of its organization and has all requisite organizational power and authority to conduct its business as it is now being conducted and to own, lease and operate its property and assets.  Each of the Acquired Companies is qualified or licensed to do business as a foreign corporation or company and is in good standing in each jurisdiction in which ownership of property or the conduct of its business requires such qualification or license, except where the failure to be so qualified or licensed will not have a Material Adverse Effect.

Section 3.2 Capitalization.
(a) All of the Ownership Interests are duly authorized, validly issued, fully paid and non-assessable, and are owned by the Seller, free and clear of all Encumbrances and any preemptive rights in respect thereto.

(b) Section 3.2(b) of the Seller’s Disclosure Schedule sets forth (i) a true and complete list of all Subsidiaries of each of the Management Company and the Investment Company, including the name and jurisdiction of organization of each such Subsidiary, (ii) the number of issued and outstanding equity interests of each such Subsidiary and (iii) the names of the record and beneficial holders of such equity interests. All of the equity interests of each such Subsidiary are free and clean of all Encumbrances and any preemptive rights in respect thereto.

(c) There are and shall be no outstanding (i) securities convertible into or exchangeable for the equity interests of any of the Acquired Companies, (ii) options, warrants or other rights to purchase or subscribe for equity interests of any of the Acquired Companies, (iii) contracts, commitments, agreements, understandings or arrangements of any kind relating to the issuance of any equity interests of any of the Acquired Companies or any such convertible or exchangeable securities or any such options, warrants or rights, pursuant to which, in any of the foregoing cases, any Acquired Company or their respective property is subject to or bound or (iv) interests of any Person which would dilute Seller’s interest in any Acquired Company.

(d) Other than the limited partnership interest in the Project Company and the membership interests in the Power Marketer, the Investment Company does not own, and never has owned, any assets.  Since its formation, the sole business of the Investment Company has been the ownership of its limited partnership interest in the Project Company and its membership interests in the Power Marketer.

(e) Other than the general partnership interest in the Project Company, the Management Company does not own, and never has owned, any assets.  Since its formation, the sole business of the Management Company has been the ownership of its general partnership interest in the Project Company.

Section 3.3 Financial Statements.

(a) Seller has delivered to Buyer the unaudited, consolidated balance sheet of the Acquired Companies as of [June 30, 2004] (the “Balance Sheet”).  The Balance Sheet fairly presents in all materials respects the financial condition of the Acquired Companies as of [June 30, 2004].  The Balance Sheet was prepared from, and is in accordance and consistent with, the accounting records of the Acquired Companies.

(b) Except as set forth on Section 3.3 of the Seller’s Disclosure Schedule, none of the Acquired Companies has any liabilities of the type required to be reflected as a liability in a balance sheet prepared in accordance with GAAP except for liabilities reflected in the Balance Sheet and liabilities incurred in the ordinary course of business since [June 30, 2004].

Section 3.4 Properties of the Operating Companies.  The Acquired Companies own all the properties and assets (whether real, personal, or mixed and whether tangible or intangible) that they purport to own, including all of the properties and assets reflected in the Balance Sheet (except for personal property sold since [June 30, 2004], in the ordinary course of business), and all of the properties and assets purchased or otherwise acquired by the Acquired Companies since [June 30, 2004] (except for personal property acquired and sold since the date of the Balance Sheet in the ordinary course of business and consistent with past practice).  All material properties and assets reflected in the Balance Sheet are free and clear of all Encumbrances, except for Permitted Encumbrances.

Section 3.5 Condition and Sufficiency of Assets.  Except as set forth in Section 3.5 of the Seller’s Disclosure Schedule, to the Knowledge of Seller, the buildings, plants, structures, and equipment of the Operating Companies taken as a whole are structurally sound in all material respects, are in good operating condition and repair in all material respects and are adequate in all material respects for the uses to which they are being put, and, to the Knowledge of Seller, none of such buildings, plants, structures or equipment is in need of maintenance or repairs except for ordinary, routine maintenance and repairs that are not material in nature or cost.  To the Knowledge of Seller, the building, plants, structures and equipment of the Operating Companies are sufficient for the continued conduct of their respective businesses after the Closing in substantially the same manner as conducted prior to the Closing.

Section 3.6 Books and Records.  Since April 24, 2002 with respect to the Project Company and the Power Marketer, and since the date of their respective formation with respect to the Management Company and the Investment Company, the books of account, minute books, stock record books and other records of the Acquired Companies, all of which have been made available to Buyer, are complete and correct and have been maintained in accordance with sound business practices.  Since April 24, 2002 with respect to the Project Company and the Power Marketer, and since the date of their respective formation with respect to the Management Company and the Investment Company, the minute books of the Acquired Companies contain accurate and complete records of all meetings held of, and organizational action taken by, the members, managers and/or partners of the Acquired Companies.  Since April 24, 2002 with respect to the Project Company and the Power Marketer, and since the date of their respective formation with respect to the Management Company and the Investment Company, no meeting of any such members, managers or partners has been held for which minutes have not been prepared and are not contained in such minute books.

Section 3.7 No Conflict or Violation; Consents and Approvals.  Neither the execution and delivery of any Transaction Document by the Seller nor the consummation of the transactions contemplated thereby by Seller will (a) violate any provision of the organizational documents of any of the Acquired Companies, (b) require the consent, waiver or approval of any Federal, state, local or foreign government, or regulatory authority, agency or commission, including courts of competent jurisdiction, domestic or foreign, and administrative agencies (each a “Governmental Entity”), except for consents and approvals to be made and obtained before the Closing, including the Transaction Regulatory Approvals, and those which have been made and obtained, (c) result in a violation or breach of, or constitute (with or without notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration or any obligation to repay) under, any of the terms, conditions or provisions of any Encumbrance, license, Contract, lease, franchise, Permit or other instrument or obligation to which any of the Acquired Companies is a party or by which of the Acquired Companies or any of their respective properties or assets may be bound or (d) violate any statute, ordinance, rule or regulation of any Governmental Entity or any Order applicable to any of the Acquired Companies or by which any of their respective properties or assets may be bound.

Section 3.8 Absence of Certain Changes.  Since [June 30, 2004], except as set forth on Section 3.8 of the Seller’s Disclosure Schedule, none of the Acquired Companies has (a) suffered any change in its business, operations or financial position, except such changes which, in the aggregate, would not have a Material Adverse Effect or (b) conducted its business in any material respect not in the ordinary course of business.

Section 3.9 Compliance with Law.  The business of each of the Acquired Companies is not being conducted in material violation of any applicable statute, ordinance, rule or regulation of any Governmental Entity or any Order.  None of the Acquired Companies are in default or violation (and no event has occurred which with notice or the lapse of time or both would constitute a default or violation) of any term, condition or provision of its certificate of limited partnership or certificate of formation, as the case may be, or partnership agreement or limited liability company agreement, as the case may be (or other comparable governing documents).  None of the Acquired Companies are in material default or material violation (and no event has occurred which with notice or the lapse of time or both would constitute a material default or material violation) of any term, condition or provision of any Order or statute, ordinance, rule or regulation of any Governmental Entity applicable to it.

Section 3.10 Permits.  To the Knowledge of Seller, each of the Acquired Companies has all material governmental permits, emission allowances, licenses and authorizations necessary for the conduct of its businesses as presently conducted (the “Permits”) and is in compliance with the terms of the Permits, except where such non-compliance would not result in a termination or revocation of such Permit.

Section 3.11 Contracts.

(a) Section 3.11 of the Seller’s Disclosure Schedule contains a complete and accurate list as of the date hereof, and Seller has made available to Buyer true and complete copies, of:

(i) each Applicable Contract (other than purchase orders and customer orders in the ordinary course of business) that involves performance of services or delivery of goods or materials by any of the Acquired Companies of an amount or value in excess of $10,000 per year;

(ii) each Applicable Contract (other than purchase orders and customer orders in the ordinary course of business) that involves performance of services or delivery of goods or materials to any of the Acquired Companies of an amount or value in excess of $10,000 per year;

(iii) each lease, rental or occupancy agreement, license, installment and conditional sale agreement, and other Applicable Contract affecting the ownership of, leasing of, title to, use of, or any leasehold or other interest in, any real or personal property (except personal property leases and installment and conditional sales agreements having a value per item or aggregate payments of less than $10,000 and with terms of less than one year);

(iv) each Applicable Contract containing covenants that in any way purport to restrict the business activity of any of the Acquired Companies or limit the freedom of any of the Acquired Companies to engage in any line of business or to compete with any Person;

(v) each Applicable Contract for capital expenditures in excess of $20,000;

(vi) each written warranty, guaranty and or other similar undertaking with respect to contractual performance extended by any of the Acquired Companies other than in the ordinary course of business; and

(vii) each written amendment, supplement and modification in respect of any of the foregoing.

(b) To the Knowledge of Seller, (i) each Applicable Contract which involves annual expenditures or receivables of more than $10,000 is valid and binding and in full force and effect and no default (or event which with the giving of notice or passage of time or both would constitute a default) exists thereunder and (ii) each Acquired Company has all Contracts necessary to conduct its business as presently conducted.

(c) There are no renegotiations of any material amounts paid or payable to any Acquired Company under any Applicable Contracts with any Person and no Acquired Company has received written demand for such renegotiation.

Section 3.12 Litigation.  Except as set forth in Section 3.12 of the Seller’s Disclosure Schedule, there is no action, suit or proceeding pending, or, to the Knowledge of Seller, threatened, against (i) any of the Acquired Companies or (ii) any properties or rights of any of the Acquired Companies, before any Governmental Entity.

Section 3.13 Insurance.

(a) Seller has made available to Buyer (i) true and complete copies of all policies of insurance to which any Acquired Company is a party or under which any Acquired Company, or any member, manager, partner or officer of any Acquired Company, is or has been covered at any time within the two years preceding the date of this Agreement.

(b) Section 3.13 of the Seller’s Disclosure Schedule lists as of the date hereof:

(i) current policies of insurance in effect maintained by any Acquired Company which provide insurance coverage of the Project;

(ii) all obligations of the Acquired Companies to third parties with respect to insurance (including such obligations under leases and service agreements) and identifies the policy under which such coverage is provided; and

(iii) a summary of the loss experience under each policy.

Section 3.14 Environmental Matters.  Except as set forth in Section 3.14 of the Seller’s Disclosure Schedule or the Environmental Site Assessment, (a) to the Knowledge of Seller, the Project is in compliance with all applicable Environmental Laws and (b) there are no Environmental Claims against any of the Acquired Companies pending or, to the Knowledge of Seller, threatened in writing.

Section 3.15 Labor and ERISA Matters.  No Acquired Company is (i) a party to or bound by any collective bargaining agreement with a labor union or labor organization, (ii) a party to or bound by any Contract for the employment of any employee or (iii) the subject of any proceeding asserting that any Acquired Company has committed an unfair labor practice or is seeking to compel it to bargain with any labor organization as to wages or conditions of employment.  None of the Acquired Companies have any employees or any plans under ERISA or any similar Federal or state laws.

Section 3.16 Taxes.  Except as set forth in Section 3.16 of the Seller’s Disclosure Schedule or as would not have a Material Adverse Effect:

(a)
(i) all Tax Returns which were required to be filed by or with respect to any of the Acquired Companies have been duly and timely filed, (ii) all items of income, gain, loss, deduction and credit or other items (“Tax Items”) required to be included in each such Tax Return have been so included and all such Tax Items and any other information provided in each such Tax Return is true, correct and complete, (iii) all Taxes shown on each such Tax Return have been timely paid in full, (iv) no penalty, interest or other charge is or will become due with respect to the late filing of any such Tax Return or late payment of any such Tax, and (v) all Tax withholding and deposit requirements imposed on or with respect to any of the Acquired Companies have been satisfied in full in all respects.

(b)
None of the Acquired Companies has in force any waiver of any statute of limitations in respect of Taxes or any extension of time with respect to a Tax assessment or deficiency.

(c)
To the Knowledge of Seller, there are no pending written proposed deficiencies or other written claims for unpaid Taxes of any of the Acquired Companies.

(d)
None of the property of the Acquired Companies is subject to a safe-harbor lease (pursuant to section 168(f)(8) of the Internal Revenue Code of 1954 as in effect after the Economic Recovery Tax Act of 1981 and before the Tax Reform Act of 1986) or is “tax-exempt use property” (within the meaning of section 168(h) of the Code) or “tax-exempt bond financed property” (within the meaning of section 168(g)(5) of the Code).


(e)
None of the Partners has consented to have the provisions of section 341(f)(2) of the Code apply with respect to a sale of its membership interests.

Section 3.17 Transactions with Affiliates.  Except as disclosed in Section 3.17 of the Seller’s Disclosure Schedule, neither Seller nor any Affiliate of Seller or any other partner or member in any of the Acquired Companies:

(a) Has any cause of action or other claim whatsoever against or owes any amount to, or is owed any amount by any of the Acquired Companies; or

(b) Has any other Contract with any of the Acquired Companies.

Section 3.18 Fees and Commissions.  No Person is entitled to a fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of Seller or any of its Affiliates.

ARTICLE IV 
Representations and warranties of seller

Seller hereby represents and warrants to Buyer as follows:

Section 4.1 Organization, Standing and Power.  Seller is duly organized, validly existing and in good standing under the laws of the State of Delaware and has all requisite limited liability company power and authority to conduct its business as it is now being conducted and to own, lease and operate its property and assets.

Section 4.2 Authority Relative to the Transaction Documents.  Seller has all requisite limited liability company authority and power to execute and deliver each Transaction Document to which it is a party and to consummate the transactions contemplated thereby.  The execution and delivery of the Transaction Documents by Seller and the consummation of the transactions contemplated thereby have been duly and validly authorized by all required action on the part of Seller and no other proceedings on the part of Seller, including all required approvals of Seller, are necessary to authorize each of the Transaction Documents to which it is a party or to consummate the transactions contemplated thereby.  Each of the Transaction Documents to which Seller is a party has been duly and validly executed and delivered by Seller and, assuming each such Transaction Document has been duly authorized, executed and delivered by each other party thereto, each such Transaction Document will constitute a valid and binding agreement of Seller, enforceable against it in accordance with its terms, except as limited by applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws now or hereafter in effect relating to or affecting creditors’ rights generally, including the effect of statutory and other laws regarding fraudulent conveyances and preferential transfers, and subject to the limitations imposed by general equitable principles (regardless of whether such enforceability is considered in a proceeding at law or in equity).

Section 4.3 No Conflict or Violation; Consents and Approvals.  Neither the execution and delivery of any Transaction Document by Seller nor the consummation of the transactions contemplated hereby by Seller will (a) violate any provision of the certificate of formation or limited liability company agreement of Seller, (b) require the consent, waiver or approval of any Governmental Entity except for consents and approvals to be made and obtained before the Closing, including the Transaction Regulatory Approvals, and those which have been made and obtained, (c) result in a violation or breach of, or constitute (with or without notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration or any obligation to repay) under, any of the terms, conditions or provisions of any Encumbrance, Contract, franchise, Permit or other instrument or obligation to which Seller is a party or by which Seller or any of its properties or assets may be bound or (d) violate any statute, ordinance, rule or regulation of any Governmental Entity or any Order applicable to Seller or by which any of its properties or assets may be bound.

Section 4.4 Ownership of Ownership Interests.  Seller is the holder of record and owns beneficially all of the Ownership Interests, free and clear of all Encumbrances.

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF BUYER
Buyer hereby represents and warrants to Seller as follows:

Section 5.1 Organization, Standing and Power.  Buyer is duly organized, validly existing and in good standing under the laws of the jurisdiction of its organization and has all requisite power and authority to conduct its business as it is now being conducted and to own, lease and operate its property and assets.
Section 5.2 Authority Relative to the Transaction Documents.  Buyer has all requisite authority and power to execute and deliver each Transaction Document to which it is a party and to consummate the transactions contemplated thereby.  The execution and delivery of the Transaction Documents by Seller and the consummation of the transactions contemplated thereby have been duly and validly authorized by all required action on the part of Buyer and no other proceedings on the part of Buyer are necessary to authorize the Transaction Document to which it is a party or to consummate the transactions contemplated thereby.  Each of the Transaction Documents to which Buyer is a party has been duly and validly executed and delivered by Buyer and, assuming each such Transaction Document has been duly authorized, executed and delivered by each other party thereto, each such Transaction Document will constitute a valid and binding agreement of Buyer, enforceable against Buyer in accordance with its terms, except as limited by applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws now or hereafter in effect relating to or affecting creditors’ rights generally, including the effect of statutory and other laws regarding fraudulent conveyances and preferential transfers, and subject to the limitations imposed by general equitable principles (regardless of whether such enforceability is considered in a proceeding at law or in equity).

Section 5.3 No Conflict or Violation; Consents and Approvals.  Neither the execution and delivery of any Transaction Document by Buyer nor the consummation of the transactions contemplated hereby by Buyer will (a) violate any provision of the [certificate of incorporation or by-laws (or other comparable governing documents)] of Buyer, (b) require the consent, waiver or approval of any Governmental Entity, except for consents and approvals to be made and obtained before the Closing, including the Transaction Regulatory Approvals, and those which have been made and obtained, (c) result in a violation or breach of, or constitute (with or without notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration or any obligation to repay) under, any of the terms, conditions or provisions of any Encumbrance, license, Contract, permit or other instrument or obligation to which Buyer is a party or by which Buyer or any of its properties or assets may be bound or (d) violate any statute, ordinance, rule or regulation of any Governmental Entity or Order applicable to Buyer or by which any of its properties or assets may be bound.

Section 5.4 Legal Proceedings.  There are no actions, suits or proceedings pending or, to the Knowledge of Buyer, threatened against Buyer before any court, arbitrator or governmental or regulatory body or authority which would prevent or delay the consummation of the transactions contemplated by this Agreement.

Section 5.5 Investment Intent.  Buyer is acquiring the Ownership Interests for its own account, for investment and not with a view towards the resale, transfer or distribution thereof, nor with any present intention of distributing the Ownership Interests in violation of the Securities Act, other applicable Federal or state securities laws, and the rules and regulations promulgated thereunder.  Buyer understands that the Ownership Interests have not been registered under the Securities Act or other applicable Federal or state securities laws, and the rules and regulations promulgated thereunder, by reason of the contemplated sale of the Ownership Interests in a transaction exempt from the registration requirements of the Securities Act and state securities laws, and the rules and regulations promulgated thereunder.  Buyer is fully informed as to the applicable limitations upon any distribution or resale of the Ownership Interests under the Securities Act and other applicable Federal and state securities laws, and the rules and regulations promulgated thereunder.  Buyer is an “accredited investor” as defined in Rule 501(a) of Regulation D promulgated under the Securities Act.

Section 5.6 Investment Company Act.  Buyer is not an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act of 1940 of the United States, as amended, or an “investment advisor” within the meaning of the Investment Company Act of 1940 of the United States, as amended.

Section 5.7 Fees and Commissions.  No Person is entitled to a fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of Buyer or its Affiliates.

Section 5.8 Financing.  Buyer has sufficient cash, or firm commitments from responsible lending institutions, available lines of credit or other sources of available funds to enable it to make payment of any amounts to be paid by it under the terms of this Agreement.

ARTICLE VI 
TAX MATTERS
Section 6.1 Tax Matters.

(a) Transfer Taxes.  Buyer shall pay all sales, use, transfer, real property transfer, recording, stock transfer and other similar taxes and fees (“Transfer Taxes”), if any, arising out of or in connection with the purchase and sale of the Ownership Interests pursuant to this Agreement, and shall indemnify, defend and hold harmless Seller with respect to any Transfer Taxes.  Buyer shall file all necessary documentation and Tax Returns with respect to such Transfer Taxes.  It is expressly acknowledged by the parties hereto that this Section 6.1(a) does not relate to any Federal, state or local income taxes of any party.

(b) Indemnification.  Seller shall indemnify and hold harmless Buyer from and against any and all Tax Claims relating to any Acquired Company, resulting from, arising out of or relating to: (i) any and all Taxes imposed on or incurred by Buyer relating to any taxable period ending on or prior to the Closing Date (“Pre-Closing Taxes”) and (ii) with respect to any taxable period ending on or after the Closing Date that includes the Closing Date (the “Overlap Period”), any and all Taxes imposed on or incurred by Buyer at any time attributable to the period ending on or prior to the Closing Date (“Overlap Period Taxes”).  For purposes of the Overlap Period, Taxes shall be attributable to the period ending on or prior to the Closing Date: (x) in the case of any real or personal property Tax imposed on or incurred by any of the Acquired Companies, in an amount equal to the real or personal property Tax for the entire period multiplied by a fraction the numerator of which is the number of days in the period for which such real or personal property Tax is paid ending on the Closing Date and the denominator of which is the number of days in the entire period and (y) in the case of any other Taxes imposed on or incurred by any of the Acquired Companies, to the extent of any Taxes imposed on or incurred by any of the Acquired Companies that would be payable if the taxable year ended on the Closing Date.  Buyer shall indemnify and hold harmless Seller from and against any and all Tax Claims relating to any Acquired Company, resulting from, arising out of or relating to: (i) any and all Taxes imposed on or incurred by Seller relating to any taxable period beginning after the Closing Date (“Post-Closing Taxes”) and (ii) with respect to the Overlap Period, any and all Taxes imposed on or incurred by Seller at any time attributable to the period following the Closing Date.  Each party’s obligation to indemnify and hold harmless the other party for Taxes pursuant to this Section 6.1(b) shall exclude any penalties, fines, interest or additional charges attributable to the indemnitee’s failure to promptly notify the indemnifying party in accordance with Sections 6.1(d) and (e) hereof.

(c) Refunds.  Any refund or credit of any of the Acquired Companies for Pre-Closing Taxes or Overlap Period Taxes shall be for the benefit of Seller, and Buyer shall pay any such refund to Seller within 30 days after any of the Acquired Companies receives such refund or actually realizes the benefit of such refund or credit.

(d) Contests.  Seller and Buyer agree that, in the event any of the Acquired Companies receives notice (an “Examination Notice”) in writing of any examination, claim, settlement, proposed adjustment, administrative or judicial proceeding or other matter related to any Pre-Closing Taxes or Overlap Period Taxes, Seller or Buyer, as the case may be, shall notify the other party in writing as soon as reasonably practical (but in no event not more than 10 Business Days) after receipt of such notice and Buyer shall use its best efforts to allow Seller to control, at its own expense, all such matters; provided, Seller notify Buyer in writing within 30 Business Days following receipt or issuance by Seller of such written notice that Seller intends to exercise its rights pursuant to this Section 6.1(d).  Buyer shall cooperate with Seller by giving Seller and its representatives, on prior reasonable notice, access and cooperation during normal business hours to all information, books and records pertaining to any of the Acquired Companies’ Pre-Closing Taxes and Overlap Period Taxes.

(e) Information.  Seller and Buyer will make available to each other and to any taxing authority, and will cause to be made available (if necessary), all information, records or documents relating to the liability or potential liability for Pre-Closing Taxes, Overlap Period Taxes and Post-Closing Taxes during normal business hours as reasonably requested.  Seller and Buyer will preserve such information, records or documents until the expiration of any applicable statute of limitations or extensions thereof.

(f) Proration of Income and Loss.  Notwithstanding any other provisions of this Article VI, the income or loss of each of the Acquired Companies for the Tax year ending on the Closing Date shall be based upon a closing of the books as of the date immediately preceding the Closing Date, provided that if the Closing Date is other than the first day of a calendar month, then the income or loss for such month shall be prorated based upon the number of days Seller and Buyer own the Ownership Interests during such month.  For this purpose, Seller’s period of ownership shall include the Closing Date.

(g) Tax Returns.  Buyer shall be responsible for preparing and filing all Tax Returns of each of the Acquired Companies relating to Tax periods ending after the Closing Date.  Seller shall cooperate with Buyer with respect to preparing and filing such Tax Returns and shall use its commercially reasonable efforts to promptly provide all information reasonably requested by Buyer necessary to prepare and file the Tax Returns.

(h) Survival of Obligations.  The obligations of the parties set forth in this Article VI shall be unconditional and absolute and shall remain in effect until the expiration of the applicable statutes of limitation.

ARTICLE VII 
COVENANTS
Section 7.1 Conduct of the Business Pending the Closing.  Except as contemplated by this Agreement, as set forth in Section 7.1 of Seller’s Disclosure Schedule or with the prior written consent of Buyer, during the period from the date of this Agreement to the Closing, Seller shall use commercially reasonable efforts to cause each of the Acquired Companies to:  (i) conduct its businesses and operations in the ordinary course of business; (ii) use commercially reasonable efforts consistent therewith to preserve intact its properties, assets and business organizations and (iii) use commercially reasonable efforts to maintain satisfactory relationships with customers, suppliers, distributors and others having commercially beneficial business relationships with it in each case in the ordinary course of business.  Notwithstanding the foregoing, Buyer recognizes that Seller, acting through the Investment Company or the Management Company, may have, in certain circumstances, a fiduciary duty to the Power Marketer or the Project Company and nothing contained in this Section 7.1 shall obligate Seller to take any action or to refrain from taking any action that it reasonably believes is necessary or appropriate to fulfill such duties.
Section 7.2 Access and Investigation.  Between the date of this Agreement and the Closing Date, Seller will, and will cause each Acquired Company and its advisors during normal business hours upon reasonable advance notice to (a) afford Buyer and its advisors and prospective lenders (collectively, “Buyer’s Advisors”) reasonable access to each Acquired Company’s personnel, properties, contracts, books and records and other documents and data, (b) furnish Buyer and Buyer’s Advisors with copies of all such contracts, books, records and other existing documents and data relating to the Acquired Companies as Buyer may reasonably request and (c) furnish Buyer and Buyer’s Advisors with such additional financial, operating, and other data and information relating to the Acquired Companies as Buyer may reasonably request.

Section 7.3 Consents and Approvals.

(a) Each of the parties hereto shall use commercially reasonable efforts to (i) obtain as promptly as practicable all consents, authorizations, approvals and waivers required in connection with the consummation of the transactions contemplated by this Agreement under any Federal, state, local or foreign law or regulation (including, without limitation, all of the Transaction Regulatory Approvals), (ii) prevent the entry, enactment or promulgation of any injunction or restraining Order or other Order adversely affecting the ability of the parties hereto to consummate the transactions contemplated hereby and (iii) effect all necessary registrations and filings (including, without limitation, filings with Governmental Entities necessary to obtain all of the Transaction Regulatory Approvals) and submissions of information requested by any Governmental Entity.

(b) Each party hereto shall promptly inform the other of any communication from the FERC or any other Governmental Entity regarding any of the transactions contemplated hereby.  If any party hereto or any Affiliate thereof receives a request for additional information or documentary material from any such Governmental Entity with respect to the transactions contemplated hereby, then such party shall use commercially reasonable efforts to make, or cause to be made, as soon as reasonably practicable and after consultation with the other party, an appropriate response in compliance with such request.  Buyer shall advise Seller promptly in respect of any understandings, undertakings or agreements (oral or written) that Buyer proposes to make or enter into with the FERC or any other Governmental Entity in connection with the transactions contemplated hereby.

Section 7.4 Filings.  Promptly after the execution of this Agreement, each of the parties hereto shall prepare and make or cause to be made any required filings, submissions and notifications under any applicable Legal Requirement to the extent that such filings are necessary to consummate the transactions contemplated hereby (including, without limitation, to obtain the consents and approvals, contemplated by Section 7.3 hereof) and shall use commercially reasonable efforts to take all other actions necessary to consummate the transactions contemplated hereby in a manner consistent with applicable Legal Requirements; provided, however that the parties agree that Seller shall prepare and file, with Buyer’s reasonable input and cooperation, each of the filings, submissions and notifications required to obtain the Transaction Regulatory Approvals.  Each of the parties hereto will furnish to the other party such necessary information and reasonable assistance as such other party may reasonably request in connection with the foregoing.

Section 7.5 Notification.  Between the date of this Agreement and the Closing Date, each of Seller and Buyer will promptly notify the other party in writing, and, the other party will promptly acknowledge receipt of such notice in writing if: (a) either party becomes aware of any fact or condition that causes or constitutes a breach of the other party’s representations and warranties in any material respect as of the date of this Agreement, or (b) if Seller or any Acquired Company becomes aware of the occurrence of any fact or condition that would (except as expressly contemplated by this Agreement) cause or constitute a breach of any representation or warranty in any material respect had such representation or warranty been made as of the time of occurrence or discovery of such fact or condition.  Should any such fact or condition require any change in the Seller’s Disclosure Schedule if the Seller’s Disclosure Schedule were dated the date of the occurrence or discovery of any such fact or condition, Seller will promptly deliver to Buyer a supplement to the Seller’s Disclosure Schedule specifying such change.  During the same period, each Seller and Buyer, as the case may be, will promptly notify the other party of the occurrence of any material breach of any covenant of Seller or Buyer in this Agreement or of the occurrence of any event that may make the satisfaction of the conditions in Article VIII, IX or X, impossible to fulfill.  Buyer or Seller, as the case may be, will have a period of no more than 5 Business Days from receipt of any notice of change in the Seller’s Disclosure Schedule pursuant to this Section 7.5 to notify the other party that it will not accept such change to the Seller’s Disclosure Schedule or will not waive any breach of Seller’s or Buyer’s, as the case may be, representation and warranty; provided, that in the event Buyer or Seller, as the case may be, fails to respond, on or before the fifth Business Day since the date such notice was received then Buyer or Seller, as the case may be, shall be deemed to have accepted such change to the Seller’s Disclosure Schedule or waived any such breach by Seller or Buyer, as the case may be, with respect to such representation and warranty.

Section 7.6 Further Assurances.  Upon the terms and subject to the conditions herein provided, each of the parties hereto shall use commercially reasonable efforts to take or cause to be taken all action, to do or cause to be done, and to assist and cooperate with the other party hereto in doing, all things reasonably necessary, proper or advisable under applicable Legal Requirements to consummate and make effective, in the most expeditious manner practicable, the transactions contemplated by this Agreement, including, but not limited to (a) the satisfaction of the conditions precedent to the obligations of any of the parties hereto and (b) the taking of such other actions as the other party hereto may reasonably require in order to carry out the intent of this Agreement.

Section 7.7 ISRA.  In the event Seller or any of Seller’s Affiliates should execute a Remediation Agreement with the New Jersey Department of Environmental Protection, Buyer shall permit, and shall cause the Project Company to permit, Seller and its advisors during normal business hours and upon reasonable advance notice to Buyer access to the Project in order for Seller to implement, satisfy or complete any of its obligations under and in accordance with such Remediation Agreement and the State of New Jersey Industrial Site Remediation Act, which shall be implemented, satisfied or completed at the Seller’s cost and expense.

Section 7.8 Resignation of Managers and Officers.  On or before the Closing, Seller shall cause all managers and officers of each of the Acquired Companies to deliver their written resignations to Buyer, which resignations shall be effective at the Closing.  Buyer agrees that all rights to indemnification and all limitations on liability existing in favor of each Acquired Company’s partners, members, managers and officers as provided in such entities’ organizational documents and under applicable Legal Requirements, shall survive the Closing and continue in full force and effect.

ARTICLE VIII 
CONDITIONS TO EACH PARTY’S OBLIGATIONS
The obligation of each party to effect the transactions contemplated hereby shall be subject to the fulfillment, or written waiver by each of the parties, at or prior to the Closing of each of the following conditions:

Section 8.1 Regulatory Approvals.  All of the Transaction Regulatory Approvals shall have been obtained.

Section 8.2 Third Party Consents.  Seller shall have obtained at Seller’s expense, all consents, authorizations, approvals and waivers, including those set forth on Section 8.2 of the Seller’s Disclosure Schedule, necessary to consummation of the transactions contemplated by this Agreement except such consents which, if not obtained, would not have a Material Adverse Effect.
Section 8.3 No Injunction or Proceeding.  No statute, rule, regulation, executive order, decree, or Order shall have been enacted, entered, promulgated or enforced by any Governmental Entity which prohibits or restricts the consummation of the transactions contemplated hereby.

Section 8.4 Closing Deliveries.  All documents, instruments, certificates or other items required to be delivered by Buyer pursuant to Section 2.2(c) shall have been delivered.

ARTICLE IX 
CONDITIONS TO SELLER’S OBLIGATIONS
The obligations of Seller to effect the transactions contemplated hereby shall be subject to the fulfillment, or written waiver by Seller, at or prior to the Closing, of each of the following conditions:

Section 9.1 Representations and Warranties of Buyer are True.  The representations and warranties of Buyer contained herein qualified as to materiality or with a Material Adverse Effect qualifier shall be true and correct and those not so qualified shall be true and correct in all material respects as of the date hereof and at and as of the Closing Date as though such representations and warranties were made at and as of such date unless limited by their terms to a prior date.

Section 9.2 Performance of Buyer.  Buyer shall have performed and complied in all material respects (provided that any covenant or agreement that is qualified by a materiality standard shall not be further qualified hereby) with all agreements, obligations and covenants required by this Agreement to be performed or complied with by Buyer on or prior to the Closing.

Section 9.3 Certificate.  Buyer shall have furnished Seller with such certificate to evidence its compliance with the conditions set forth in Sections 9.1 and 9.2 hereof as Seller may reasonably request.

Section 9.4 Closing Deliveries.  All documents, instruments, certificates or other items required to be delivered by Buyer pursuant to Section 2.2(c) shall have been delivered.

ARTICLE X 
CONDITIONS TO BUYER’S OBLIGATIONS
The obligation of Buyer to effect the transactions contemplated hereby shall be subject to the fulfillment, or written waiver by Buyer, at or prior to the Closing, of each of the following conditions:

Section 10.1 Representations and Warranties of Seller are True.  The representations and warranties of Seller contained herein qualified as to materiality shall be true and correct and those not so qualified shall be true and correct in all material respects as of the date hereof and at and as of the Closing Date as though such representations and warranties were made at and as of such date unless limited by their terms to a prior date.

Section 10.2 Performance of Seller.  Seller shall have performed and complied in all material respects (provided that any covenant or agreement that is qualified by a materiality standard shall not be further qualified hereby) with all agreements, obligations and covenants required by this Agreement to be performed or complied with by Seller on or prior to the Closing.

Section 10.3 Certificate.  Seller shall have furnished Buyer with a certificate to evidence its compliance with the conditions set forth in Sections 10.1 and 10.2 hereof as Buyer may reasonably request.

Section 10.4 Closing Deliveries.  All documents, instruments, certificates or other items required to be delivered by Seller pursuant to Section 2.2(b) shall have been delivered.

ARTICLE XI 
TERMINATION; INDEMNIFICATION
Section 11.1 Termination.  This Agreement may be terminated at any time prior to the Closing:

(a) by mutual consent of Buyer and Seller;

(b) by either Buyer or Seller if the Closing shall not have occurred on or before the 120th day following the date of this Agreement; or

(c) by either Buyer or Seller, if any Governmental Entity shall have issued an Order or taken any other action permanently restraining, enjoining or otherwise prohibiting any of the transactions contemplated hereby, and such Order or action shall have become final and non-appealable; or

(d) by either Buyer or Seller in the event of a breach by the other party of any representation, warranty, covenant or agreement contained in this Agreement which (i) would give rise to the failure of a condition to the Closing hereunder and (ii) cannot be or has not been cured within 30 days (the “Cure Period”) following receipt by the breaching party of written notice of such breach; provided, however,  that there shall be no Cure Period for Buyer’s failure to obtain all funds on or prior to the Closing Date necessary to pay the Purchase Price (which failure shall constitute a material breach hereunder).

Notwithstanding anything in the foregoing to the contrary, a party that is in breach of this Agreement shall not be entitled to terminate this Agreement.

Section 11.2 Procedure and Effect of Termination.  In the event of a termination of this Agreement pursuant to Section 11.1 hereof by one party, written notice thereof shall forthwith be given to the other party, and, except as set forth below, this Agreement shall terminate and be void and have no effect and the transactions contemplated hereby shall be abandoned.  If this Agreement is terminated as provided herein:

(a) Buyer shall redeliver, and shall cause its agents (including, without limitation, attorneys and accountants) to redeliver, all documents, work papers and other materials of Seller relating to the transactions contemplated hereby, whether obtained before or after the execution hereof or certify the destruction thereof;

(b) all information received by Buyer with respect to the business, operations, assets or financial condition of Seller and the Acquired Companies shall remain confidential and subject to Confidentiality Agreement;

(c) except as otherwise expressly set forth herein, no party to this Agreement shall have any liability hereunder to any other party, except (i) for any breach by such party of the terms and provisions of this Agreement and (ii) as stated in paragraphs (a) and (b) of this Section 11.2; and

(d) Article I, Article XII and this Section 10.2 shall survive such termination.

If, prior to Closing, Buyer should breach this Agreement in a manner which gives rise to a termination right pursuant to Section 11.2(d) on the part of Seller (which breach shall include a purported or wrongful termination of this Agreement by Buyer made in breach of this Agreement), then Seller may terminate this Agreement pursuant to Section 11.2(d) and receive payment of all amounts held by the Escrow Agent pursuant to the terms of the Deposit Escrow Agreement (such amounts, the “Escrow Amount”) payable in accordance with the provisions hereof and of the Deposit Escrow Agreement.  As security for payment thereof, Buyer has, concurrently with the execution of this Agreement, entered into the Deposit Escrow Agreement with Seller and the Escrow Agent as provided in Section 2.5.  If this Agreement is terminated by Seller pursuant to Section 11.2(d), Buyer and Seller shall instruct the Escrow Agent to release the Escrow Amount to Seller.  If this Agreement is terminated either by Buyer or Seller pursuant to any provision of Section 11.2 other than a termination by Seller pursuant to Section 11.2(d), then Buyer and Seller shall instruct the Escrow Agent to release the Escrow Amount to Buyer.

Section 11.3 Survival of Representations, Warranties and Covenants.

(a) Representations and warranties contained in Sections 3.1, 3.2, 4.1, 4.2 and 4.4 (such representations and warranties collectively the “Seller’s Surviving Representations”) and Sections 5.1, 5.2, and 5.5 (such representations and warranties collectively the “Buyer’s Surviving Representations”) shall survive the Closing and remain in full force and effect indefinitely.  Except as otherwise provided, all other representations and warranties contained herein shall terminate at the Closing.

(b) To the extent that such are performable after the Closing, each of the covenants and agreements contained in this Agreement shall survive the Closing indefinitely.

(c) The sole and exclusive remedy for any post-Closing breach of any representation, warranty, covenant or agreement in this Agreement shall be pursuant to Section 11.4 hereof.  Under no circumstances shall any party be liable to any other party for consequential, incidental or punitive damages.

Section 11.4 Indemnification.

(a) From and after the Closing, Seller shall indemnify and hold harmless, subject to the limitation set forth in this Section 11.4, Buyer from and against any Damages arising from or in connection with (i) any inaccuracy in or breach of any Seller’s Surviving Representation or (ii) the failure of Seller to duly perform or observe any term, provision, covenant or agreement to be performed or observed by it pursuant to this Agreement.

(b) From and after the Closing, Buyer shall indemnify and hold harmless Seller from and against any Damages to the extent they are the result of (i) any inaccuracy in or breach of any Buyer’s Surviving Representation or (ii) the failure of Buyer to duly perform or observe any term, provision, covenant or agreement to be performed or observed by Buyer pursuant to this Agreement.

(c) Notwithstanding anything herein to the contrary, the maximum aggregate liability of Seller to Buyer under this Agreement shall not exceed the Purchase Price.

(d) A party seeking indemnification hereunder (an “Indemnified Party”) shall give notice to the party from which indemnification is sought (an “Indemnifying Party”) promptly after such Indemnified Party has actual knowledge of any claim which might give rise to a claim for Damages, and shall permit the Indemnifying Party to assume the defense of any such claim or any litigation resulting therefrom; provided that the Indemnified Party may participate in such defense at its own expense (unless the Indemnified Party shall have reasonably concluded, based upon a written opinion of outside counsel, that there is a reasonable likelihood of a conflict of interest between the Indemnifying Party and the Indemnified Party in such action, in which case the fees and expenses of one separate firm of counsel shall be at the expense of the Indemnifying Party); and provided further that the failure of the Indemnified Party to give notice as provided herein shall not relieve the Indemnifying Party of its obligations hereunder unless the Indemnifying Party is actually and materially prejudiced thereby.  An Indemnifying Party, in the defense of any such claim or litigation, shall not, except with the consent of the Indemnified Party (which consent shall not unreasonably be withheld or delayed), consent to entry of any judgment or enter into any settlement which does not include as an unconditional term thereof the giving by the claimant or plaintiff to such Indemnified Party of a full and unconditional release from all liability in respect of such claim or litigation.  An Indemnified Party shall furnish such information regarding itself or the claim in question as such Indemnifying Party may reasonably request in writing and as shall be reasonably required in connection with defense of such claim and litigation resulting therefrom.

(e) Any calculation of Damages for purposes of this Section 11.4 shall be net of any insurance recovery made by the Indemnifying Party (whether paid directly to such Indemnified Party or assigned by the Indemnified Party to such Indemnified Party); provided, however, insurance proceeds will not reduce the Damages if the Indemnified Party is self-insured and to the extent of any deductible amount.  Any indemnity payment under this Agreement shall be treated as an adjustment to the Purchase Price for Tax purposes, unless a final determination (which shall include the execution of Form 870-AD or successor form) with respect to the Indemnified Party or any of its Affiliates causes any such payment not to be treated as an adjustment to the Purchase Price for U.S. Federal income Tax purposes.

(f) Any claim for Taxes shall be provided for exclusively in Article VI, subject to Sections 11.4(c) and (e).

ARTICLE XII 
MISCELLANEOUS
Section 12.1 Waivers and Amendments.  This Agreement may be amended, and the terms hereof may be waived, only by a written instrument signed by each of the parties or, in the case of a waiver, by the party or parties waiving compliance.  No delay on the part of any party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any waiver on the part of any party of any right, power or privilege, nor any single or partial exercise of any such right, power or privilege preclude any further exercise thereof or the exercise of any other such right, power or privilege.

Section 12.2 Representations and Warranties, Etc.  Buyer hereby acknowledges and agrees that Seller is not making any representation or warranty whatsoever, express or implied, including in respect of Seller or any Acquired Company or their respective assets, liabilities and businesses, except for those representations and warranties of Seller explicitly set forth in this Agreement or in any certificate contemplated hereby and delivered by Seller in connection herewith (notwithstanding the delivery or disclosure to Buyer of any other documents or information).  Seller shall not have any liability or responsibility to Buyer or any Person relating to any information (whether written or oral), documents or materials furnished by Seller or any of its Affiliates or representatives, including the Confidential Information Memorandum dated June 2004 and any information, documents or material made available to Buyer in “data rooms,” management presentations or any other form in expectation of the transactions contemplated by this Agreement.
Section 12.3 Entire Agreement; Assignment.  This Agreement (which term shall be deemed to include the exhibits and schedules hereto) and the Confidentiality Agreement constitute the entire agreement among the parties with respect to the subject matter hereof and supersedes all other prior agreements and understandings, both written and oral, among the parties or any of them with respect to the subject matter hereof.  This Agreement may not be assigned by a party hereto without the consent of the other party.

Section 12.4 Severability.  If any term or other provision of this Agreement is determined by a court of competent jurisdiction to be invalid, illegal or incapable of being enforced under any rule of applicable law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated herein are not affected in any manner materially adverse to any party.  Upon such determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in order that the transactions contemplated herein are consummated as originally contemplated to the fullest extent possible.

Section 12.5 Notices.  All notices, requests and other communications to any party hereunder shall be in writing (including facsimile or similar writing) and shall be given:

(a) If to Buyer, to:

_________________
_________________
_________________
_________________
Attention: __________________
Facsimile: __________________

with a copy to:

__________________
__________________
__________________
Attention:  ___________________
Facsimile:  ___________________

(b) if to Seller, to:

with a copy to:

(c) to such other address or facsimile number as a party may hereafter specify by like notice to the other party.  Each such notice, request or other communication shall be effective (i) if given by facsimile, when such facsimile is transmitted to the facsimile number specified herein and the appropriate confirmation is provided, (ii) if given by United States mail, three days after such notice is deposited in the mail in a postage pre-paid envelope or (iii) if given by any other means, when delivered at the address specified herein.

Section 12.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Texas, without regard to principles of conflicts of laws.

Section 12.7 Publicity.  Except as otherwise may be required by applicable law, for so long as this Agreement is in effect, neither Seller nor Buyer shall issue or cause the publication of any press release or other public announcement with respect to the transactions contemplated by this Agreement without the express prior written approval of the other party which shall not be unreasonably withheld or delayed.

Section 12.8 Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original, but all of which shall constitute one and the same agreement.

Section 12.9 Expenses.  Whether or not the transactions contemplated by this Agreement are consummated, and except as otherwise expressly set forth herein, all legal and other costs and expenses incurred in connection with the transactions contemplated by this Agreement shall be paid by the party incurring such expenses; provided, however, that in the event of a dispute between the parties in connection with this Agreement and the transactions contemplated hereby, each of the parties hereto hereby agrees that the prevailing party shall be entitled to reimbursement by the other party of reasonable legal fees and expenses incurred in connection with any action or proceeding.

Section 12.10 Affiliate Liability.  Neither any direct or indirect holder of equity interests in Seller, nor any present, past or future director, officer, employee, agent, manager, member, partner or Affiliate of Seller or of any such holder, shall have any liability or obligation of any nature whatsoever under or in connection with this Agreement or the transaction contemplated by this Agreement, and Buyer hereby waives and releases all claims of such liability and/or obligation.

Section 12.11 Parties in Interest.  This Agreement shall be binding upon and inure solely to the benefit of each party hereto and nothing in this Agreement, express or implied, is intended by or shall confer upon any other Person any rights, benefits or remedies of any nature whatsoever under or by reason of this Agreement.

Section 12.12 Interpretation.

(a) No reference in this Agreement to “commercially reasonable efforts” shall require a Person obligated to use such efforts to incur out-of-pocket expenses or indebtedness.

(b) Each of the parties acknowledges that it has been represented by independent counsel of its choice throughout all negotiations that have preceded the execution of this Agreement and that it has executed the same with consent and upon the advice of said independent counsel.  Each party and its counsel cooperated in the drafting and preparation of this Agreement, and any and all drafts relating thereto shall be deemed the work product of the parties and may not be construed against any party by reason of its preparation.  Accordingly, any rule of law or any legal decision that would require interpretation of any ambiguities in this Agreement against any party that drafted the Agreement is of no application and is hereby expressly waived.

Section 12.13 Other Acknowledgments and Disclaimers.  EXCEPT AS SET FORTH IN THIS AGREEMENT, SELLER HEREBY DISCLAIMS ALL OTHER WARRANTIES AND REPRESENTATIONS WITH RESPECT TO THE PROJECT, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OR REPRESENTATION AS TO FITNESS FOR ANY PARTICULAR PURPOSE, OR MERCHANTABILITY, DESIGN, QUALITY, LAYOUT OR FOOTAGE.  EXCEPT AS SET FORTH IN THIS AGREEMENT, SELLER SHALL NOT BE LIABLE OR BOUND IN ANY MANNER BY ANY VERBAL OR WRITTEN STATEMENTS, REPRESENTATIONS OR INFORMATION PERTAINING TO SUCH PROPERTY FURNISHED BY ANY AGENT, EMPLOYEE, SERVANT, AFFILIATE OR OTHER PERSON, UNLESS THE SAME ARE SPECIFICALLY SET FORTH OR REFERRED TO HEREIN.  SELLER SHALL NOT BE LIABLE OR BOUND IN ANY MANNER BY ANY STATEMENT OR INFORMATION CONTAINED IN ANY STUDIES OR REPORTS PROVIDED TO BUYER PURSUANT TO ANY PROVISIONS OF THIS AGREEMENT OR OTHERWISE, OR ANY OMISSION WITH RESPECT TO ANY SUCH STUDIES OR REPORTS.

[Signature Page Follows]
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.

SELLER:

XYZ COMPANY LLC, a Delaware limited liability company

By:








Name:

Title:

BUYER:

[__________________], a [______________________]

By:








Name:  

Title:

EXHIBIT A-1

ASSIGNMENT OF MEMBERSHIP INTEREST 
IN
  XYZ INVESTMENT COMPANY LLC
This Assignment of Membership Interest (the “Agreement”) is executed as of [______], 2004 (the “Effective Date”), among XYZ Company LLC, a Delaware limited liability company (the “Assignor”), and ___________________, a [__________] (the “Assignee”).

RECITALS:

A. Assignor is the sole member and holds 100% of the membership interests in XYZ Investment Company LLC, a Delaware limited liability company (the “LLC”), pursuant to a limited liability company agreement dated April 22, 2002, as amended attached hereto as Exhibit A (the “LLC Agreement”).

B. Assignor wishes to assign its membership interest in the LLC (the “Interest”) to Assignee, and Assignee wishes to accept the assignment of the Interest and to be admitted to the LLC as the sole member of the LLC.  

AGREEMENTS

For valuable consideration, whose receipt and sufficiency are hereby acknowledged, the parties agree as follows:

2. Assignment.  Assignor hereby transfers and assigns to Assignee all of Assignor’s right, title, and interest in and to the Interest, including without limitation all of Assignor’s right, title, and interest in and to the properties (real and personal), capital, cash flow, distributions, dividends, profits and losses, and all other economic benefits of the Interest allocable to the Interest accruing after the Effective Date.  Assignee hereby accepts the foregoing transfer and assumes the obligations attributable to the Interest that arise subsequent to the Effective Date.

3. Admission.  Assignee is hereby admitted as the sole member and owner of 100% of the membership interest in the LLC, and Assignee’s admission as the sole member of the LLC shall be reflected in the books and records of the LLC.  All references to Assignor in the LLC Agreement shall now refer to Assignee.  Assignor hereby withdraws as the sole member in the LLC.

4. Joinder.  In consideration of the admission of the Assignee as the sole member of the LLC, the Assignee hereby joins the LLC Agreement, the terms of which are incorporated herein by reference, and hereby agrees to be bound by the terms of the LLC Agreement and to abide by all of its provisions.

5. Investment Intent.  The Interest to be acquired by Assignee is being acquired for its own account, for investment and with no intention of distributing or reselling such Interest or any part thereof or interest therein in any transaction which would be a violation of the securities laws of the United States of America or any state or foreign country or jurisdiction.

6. Future Cooperation.  Assignor and Assignee mutually agree to cooperate at all times from and after the date hereof with respect to any of the matters described herein, and to execute further documents as may be reasonably requested for the purpose of giving effect to, evidencing, or giving notice of the transactions contemplated by this Agreement.

7. Successors and Assigns.  This Agreement will be binding upon, and shall inure to the benefit of, the parties hereto and their respective successors and assigns.

8. Governing Law.  This Agreement will be governed by and construed in accordance with the substantive laws of the State of Texas without giving effect to the principles of conflict of laws of that State.

9. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original and all of which taken together shall constitute one and the same instrument which may be sufficiently evidenced by one counterpart, and any of the parties hereto may execute this Agreement by signing any such counterpart.

[Remainder of page intentionally left blank]

IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the Effective Date.


ASSIGNOR:
XYZ COMPANY LLC, a Delaware limited liability company


By:




Name:




Title:




ASSIGNEE:

_____________________________,


a _______________________


By:




Name:




Title:



EXHIBIT A-2

ASSIGNMENT OF MEMBERSHIP INTEREST 
IN
XYZ MANAGEMENT COMPANY LLC
This Assignment of Membership Interest (the “Agreement”) is executed as of [______], 2004 (the “Effective Date”), among XYZ LLC, a Delaware limited liability company (the “Assignor”), and ___________________, a [__________] (the “Assignee”).

RECITALS:

A. Assignor is the sole member and holds 100% of the membership interests in XYZ Management Company LLC, a Delaware limited liability company (the “LLC”), pursuant to a limited liability company agreement dated April 22, 2002, attached hereto as Exhibit A (the “LLC Agreement”).

B. Assignor wishes to assign its membership interest in the LLC (the “Interest”) to Assignee, and Assignee wishes to accept the assignment of the Interest and to be admitted to the LLC as the sole member of the LLC.  

AGREEMENTS

For valuable consideration, whose receipt and sufficiency are hereby acknowledged, the parties agree as follows:

10. Assignment.  Assignor hereby transfers and assigns to Assignee all of Assignor’s right, title, and interest in and to the Interest, including without limitation all of Assignor’s right, title, and interest in and to the properties (real and personal), capital, cash flow, distributions, dividends, profits and losses, and all other economic benefits of the Interest allocable to the Interest accruing after the Effective Date.  Assignee hereby accepts the foregoing transfer and assumes the obligations attributable to the Interest that arise subsequent to the Effective Date.

11. Admission.  Assignee is hereby admitted as the sole member and owner of 100% of the membership interest in the LLC, and Assignee’s admission as the sole member of the LLC shall be reflected in the books and records of the LLC.  All references to Assignor in the LLC Agreement shall now refer to Assignee.  Assignor hereby withdraws as the sole member in the LLC.

12. Joinder.  In consideration of the admission of the Assignee as the sole member of the LLC, the Assignee hereby joins the LLC Agreement, the terms of which are incorporated herein by reference, and hereby agrees to be bound by the terms of the LLC Agreement and to abide by all of its provisions.

13. Investment Intent.  The Interest to be acquired by Assignee is being acquired for its own account, for investment and with no intention of distributing or reselling such Interest or any part thereof or interest therein in any transaction which would be a violation of the securities laws of the United States of America or any state or foreign country or jurisdiction.

14. Future Cooperation.  Assignor and Assignee mutually agree to cooperate at all times from and after the date hereof with respect to any of the matters described herein, and to execute further documents as may be reasonably requested for the purpose of giving effect to, evidencing, or giving notice of the transactions contemplated by this Agreement.

15. Successors and Assigns.  This Agreement will be binding upon, and shall inure to the benefit of, the parties hereto and their respective successors and assigns.

16. Governing Law.  This Agreement will be governed by and construed in accordance with the substantive laws of the State of Texas without giving effect to the principles of conflict of laws of that State.

17. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original and all of which taken together shall constitute one and the same instrument which may be sufficiently evidenced by one counterpart, and any of the parties hereto may execute this Agreement by signing any such counterpart.

[Remainder of page intentionally left blank]

IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the Effective Date.


ASSIGNOR:
XYZ COMPANY LLC, a Delaware limited liability company


By:




Name:




Title:




ASSIGNEE:

_____________________________,


a _______________________


By:




Name:




Title:
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